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Abstract

Worship includes every human movement in life, and accordingly a person’s quest to take care of himself and his
society is an obligatory matter, and he is rewarded for it as long as he adheres to what he must do in it. The research
has been called the rule of necessity in Islamic Sharia and law; because the meaning of necessity is a comprehensive
meaning that touches on many matters, and a person must be characterized by reconciliation with himself and with
others. I have dealt with in this research some of the provisions of necessity in a number of the following issues:

= The rule of necessity in Islamic law

= The rule of civil liability in case of necessity in Islamic law

= The rule of necessity and its impact on responsibility in the law

= Comparison between Sharia and Law in the Rule of Necessity

Then | interpreted the verses and explained the hadiths, criticism and deduction, and listed the opinions of scholars and
tried to explain the most correct one. Using the analytical method, then it showed the teachings to which the verses
guide us, which must be applied in dealing with people through the applied approach.
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The first requirement: the rule of necessity in Islamic law

If the word judgment is used to mean the effect of committing the forbidden, and through our review of some of the
crimes of necessity in Islamic jurisprudence, we found that necessity permits taking the forbidden and committing the
forbidden in Islamic Sharia, because this is proven by the Book of God Almighty and the Sunnah of His Prophet
Muhammad bin Abdullah, may God’s prayers and peace be upon him. The consensus of the Muslims. He mentioned
many verses that indicate this ruling in the Holy Qur’an, including the Almighty’s saying: (&8 £ XXX L 05 8) and
saying: 3 <& <) The jurists of Islamic Sharia have laid down many jurisprudential rules that express this meaning and
these rules have become widespread and common among the jurists, for example their saying: “Necessities make
prohibitions permissible.” The explanation of this rule and its likes have passed at the beginning of this book.

These rules remained Muslim and the subject of care and consideration among the jurists of the famous schools, until
their position was drawn up after they were codified, and the refinement and refinement of their formulas took place,
and all this is due to the jurists’ presentation of this subject through what they knew of its great impact in lightening the
perceptions and raising the legal faculty .

This is what the scholar Qutb al-Din al-Sunbati refers to by saying: “Figh is knowledge of analogies.” The rule that we
are dealing with, which is: “Necessities make prohibited things permissible.” It is understood that the rule of necessity
permits everything prohibited based on the generality learned from the apparent meaning of this rule.

But the truth is that this rule is not on this apparent initiator. And the clarification of that is that of the forbidden is that
whose sanctity is never forfeited and is not permitted by necessity, but remains on the rule of prohibition, and the jurists
like this type of the inviolability of killing an infallible human being unjustly on the pretext of necessity.

The generality, then, is not intended in this rule, and the permissibility of prohibitions in what is permitted by the state
of necessity differs in its meaning and ruling. Does it mean removing the character of prohibition from the forbidden
and making it permissible accordingly, there is no sin on the forced doer because he did what is permissible for him, or
is the purpose of permitting the forbidden to remove the sin only from the forced doer while the character of prohibition
remains?

The Hanafis and those who agree with them make the prohibition permitted by necessity two types:

The first type: necessity makes it permissible, i.e., the character of prohibition is removed from it, and the next is that
there is no sin on the one who does it. The rule of necessity for this type of prohibition is to remove the character of
prohibition from it and remove the sin from the one who does it. Adopting it may sometimes be an obligation to save the
soul from destruction, such as forbidden foods and drinks.

The second type: Necessity does not remove the character of prohibition from him, but rather removes the sin from the
forced doer, as it is like the permissible in terms of the sin being removed from the doer, and like the forbidden in terms
of the persistence of the character of prohibition in it. They represented this type of blasphemy when coerced, and
destroying the money of others when compelled.

And the jurist Abu Ishaq Al-Shatibi, in his approvals, went to the fact that necessity calls for licensing, and the ruling on
the license permits the prohibition that is related to it by removing the attribute of prohibition from it, and not its rule is
to remove the sin only while the prohibited remains on the prescription of prohibition. This means that Al-Shatibi does
not recognize the binary division of the tap, as it is permitted by necessity.

Al-Shatibi inferred his statement with a set of evidence and then cited an objection to himself that the scholars stipulated
that the compelled should eat dead meat if he fears death for himself. : “The one who is in need, who cannot find what is
lawful to protect himself, is permitted to eat dead carcass with the intention to relieve him of embarrassment, and to
protect himself from the pain of hunger. The words of Al-Shatibi, that eating dead meat for the compelled is viewed
from two sides:

First: On the one hand, the wise legislator authorized it after being prohibited from it, and from this aspect it is
considered permissible according to the license. Permissibility, then, is the ruling on the license that was called for by
the state of necessity.

The second: It is seen from the point of view that it is a revival of the soul, so it is obligatory, because the revival of the
soul is commanded by the verse he mentioned. In his view, the obligation is derived from other evidence, not that it is
the ruling on the license here.

Whatever the difference in the matter of this jurisprudential adaptation of the ruling of what is called for by necessity,
the agreement is that the one who is forced is legally authorized to eat dead meat and the like, which is prohibited
originally due to the state of necessity in which he is. Likewise, the agreement is based on the necessity of adopting
what necessity calls for in some cases - such as eating dead dead meat for the compelled - whether we say that this
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obligation is the rule of necessity in this case - or we say that its rule is permissibility, but the obligation is derived from
another evidence.

It concludes from all of the above that the rule “necessities permit prohibitions” is not general and not apparent. Because
necessity does not permit all prohibitions, but some, and that what is meant by this permissibility is the well-known
permissibility, which is the equalization of action and abandonment, and this is according to the opinion of Al-Shatibi
and those who agreed with him.

As for the opinion of the Hanafis and those who agreed with them, this permissibility of what is permitted by the
prohibited means what al-Shatibi said about some of the prohibitions, and it means the removal of sin only in some
others, while the character of prohibition remains in it. The truth is that the contemplator in both of the previous two
opinions sees the preponderance of the opinion of the Hanafis and those who agree with them, and this is what we tend
to because of his agreement with the texts, whether in the Book or the purified Sunnah of the Prophet. It is forbidden for
a Muslim, his blood, his wealth and his honor.”

The money of a Muslim is forbidden to take except with the permission of its owner, unless a person is forced to do so.
harmful to its owner, and it contains rhetoric.”

From this text, it becomes clear to us that the one who is compelled to eat from the money of others is permissible and
he must restore his breath, and save himself by eating from the money of others as much as necessary without adding
anything more.

The second requirement: the rule of pain Civil liability in case of necessity in Islamic law

As for civil liability in case of necessity, the compelled person is civilly liable whenever his action is prohibited even if
the penalty is lifted, and he is not liable whenever his act is permissible. This saying applies in the case of the
destruction or the taking of the money of the obliged one.

In this case, the one who is forced to take the money or to destroy it will have to pay the appropriate compensation to the
owner of the damaged money. Al-Bayhagi narrated in Al-Sunan Al-Kubra on the authority of Yahya bin Abdul Rahman
bin Hatib, he said: Two boys of Hatib bin Abi Balta’ah in Al-Alia hit a she-camel of a man from Muzaina, so they
committed suicide and confessed to her, so Omar sent him to him So he mentioned that to him and said: “Those I
worship you have stole. They committed suicide, the she-camel of a man from Muzayna, and they confessed. He
commanded many of the crucifixes to cut off their hands. Then he sent after he left and called him, and said: Were it not
that | thought that you would starve them until one of them came, God would not have forbidden their hands, | would
have cut off their hands.” But by God, if you leave them, I will pay you a fine for them that will hurt you, so he said,
“How much is it?” To Al-Muzni, he said: “T used to withhold it from four hundred.” Omar said, “Give him eight
hundred...”

Imam Malik, may God be pleased with him, said, commenting on this report: We do not have to do this work in
weakening the value, but the matter of our people has passed that a man is fined the value of a camel or an animal on the
day he takes it. By paying him the appropriate compensation.

The fuqaha’ have discussed this issue under the heading: Is it obligatory to spend money without compensation?
According to the Hanafi school, the guarantee is not forfeited due to necessity, and they said: “Whoever suffers a severe
headache, it is permissible for him to take the money of others, and he is a guarantor.”

And they justify the necessity of guaranteeing the jurisprudential rule: “Necessity does not nullify the right of others.”
Their commentators say in this rule: “If compulsion allows the compelled to take and destroy the money of others
without entailing punishment, it is not a reason for liberation from the guarantee.”

According to the Malikis, there are two sayings, but Al-Dasougi in his entourage made the two sayings in the forced
person who has no money. As for the one who has money, he is not obligated to give without compensation. As for the
Shafi’is, he is only required to pay compensation, and thus cut off their audience and they have a weak saying in the
doctrine that it is obligatory to give for free. They decided that the allowance is not required without compensation And
Imam Ibn Taymiyyah chose the detail and said that it is obligatory to give free of charge if the compelled is non-
existent, as it was mentioned in Ibn Taymiyyah’s choices: "

The meaning of this speech is that if the obliged person has money, he must pay compensation for this money that he
took or destroyed. This opinion has merit, and therefore | tend to it and prefer it.

This and the amount of consideration for the money spent on the compelled - if we say that compensation is required - is
the price of the like, so the owner must sell it to him at this price.
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Imam Ibn Taymiyyah, may God have mercy on him, said: “He must sell it, and his sale should be for the value of a like,
and if he refuses from them, he is forced upon them.” Likewise, the Shafi’is said that he did not sell it except for more
than the price of a like, because the extra was forced to give it unjustly. .

The consideration is not required to be expedited. Rather, it may be a debt that is owed if the needy person does not have
any money present.

The third requirement: the rule of necessity and its impact on responsibility in the law

If the state of necessity exists, and the previous conditions required by law are met, the offender shall not be held
criminally responsible for the crime of necessity he commits, whether it is a felony, a misdemeanor or a contravention.
Just because the conditions stipulated therein are fulfilled, even if there is no proportionality between the danger that
threatens the person and the harm resulting from the crime committed in defense of him.

This may lead to unpalatable results, but there is no trick in it with the frankness of the text and its generality, and this is
what led some jurists to say, to oblige the offender in cases where the danger is not directed to him, or to whom he is
concerned with, to investigate the balance between danger and crime to choose the lesser of two evils. And although it is
desirable, it is an obligation that is not required by the text And there are those who say that punishment of the
perpetrator should be abstained when the conditions of necessity are fulfilled, whether the behavior of the offender is
positive or negative, and whether his crime is intentional or sinful, and whether it is against oneself, money, or
something else.

But if the perpetrators are multiple and the conditions of necessity are fulfilled for one of them, his punishment is
prohibited alone, but for the other, his punishment is not prevented simply because he is a contributor with him, but it is
necessary for that to complete the conditions of necessity for him as well. And since the crime of necessity harms an
innocent person and nothing has occurred that necessitates this harm, Article 168 made a civilian for this person to
request compensation for the damage he has suffered. And the one who pays this compensation is the perpetrator of the
crime of necessity.

If the crime was committed by the perpetrator in order to prevent harm that was threatening to others and not personally
threatening to him, then he may, after paying compensation, return its value to the person for whom the crime was
committed in accordance with the rules of virtue established in the Civil Code in accordance with Article 195 of the
Civil Code, if the source of the damage paid With the crime of necessity, an act of a human being, not an act of nature,
the perpetrator of that crime had the right to refer to this person as well for the value of the compensation he was
obligated to. staring at him or others, he shall not be bound except by such compensation as the judge deems fit.”

And that is on the grounds that he resorted to committing a harmful act in order to protect himself or others from
imminent harm that is more dangerous, and in this respect it is the easiest of liability and the lightest of the burden. It is
noted that this text includes a restriction not included in the text of Article 61 of the Penal Code, which is that the
damage paid is greater than the damage of the crime, thus avoiding the shortcomings of the criminal text previously
mentioned.

As for the effect of force majeure or a major accident: Come, the criminal jurisprudence differed in the nature of the
effect on each of them. Some argue that both force majeure and the sudden event negate the moral element in the crime
because the criminal offense is absent, while others say that their effect is related to the material element. Whether we
take this view or the other, in both cases the crime was not completed and therefore there is no punishment for the
absence of the crime.

Comparison between Sharia and law in the rule of necessity

After reviewing some applications of the state of necessity in Islamic jurisprudence, and looking at its evidence, whether
in the Book, the Sunnah, or the consensus of the nation, and after it became clear to everyone with two eyes, that
necessity permits taking what is forbidden and committing what is prohibited in Islamic law, and for that, the famous
rule was established: “Necessities permit prohibitions".

We have talked about it enough as this rule removes the status of prohibition and makes it permissible for some crimes,
and removes the sin while maintaining the status of prohibition from the other side. A felony, misdemeanor, or
violation.

As for civil compensation, it was approved by the Islamic Sharia, and it was ruled by the one who committed a crime
that harmed or damaged the money of others, and it was urgently resorted to by it, and even the rules were laid down for
it, and from that they said: “The compulsion does not invalidate the right of others.” The positive law followed the same
direction and moved that It was decided that the perpetrator of the crime of necessity should pay civil compensation in
accordance with Article 168 of the Civil Code.

Thus, the law followed the approach taken by Islamic law, with the difference in source, objective and precedence.
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Research results:

T1f the word judgment is used to mean the effect of committing the forbidden, through some crimes of necessity in
Islamic jurisprudence,

TNecessity makes it permissible to take what is forbidden and commit what is forbidden in Islamic Sharia, because that
is proven by the Book of God Almighty and the Sunnah of His Prophet Muhammad bin Abdullah, may God’s prayers
and peace be upon him, and the consensus of Muslims.

[The rule “Necessities make prohibited things permissible” is understood from it that the rule of necessity permits
everything prohibited based on the generality learned from the apparent meaning of this rule.

[1The rule “necessities permit prohibited things” is not general and not apparent.

[INecessity does not permit all prohibitions, but rather some, and that what is meant by this permissibility is the well-
known permissibility, which is the equality of action and abandonment, and this is according to the opinion of some
scholars.

(11t becomes clear to us that the one who is compelled to eat from someone else’s money is permissible, and he must
restore his breath, and save himself by eating from someone else’s money as much as necessary without extra.

T1f the obliged person has money, he must pay compensation for this money that he took or destroyed.

[1The consideration is not required to be expedited. Rather, it may be a debt that is owed if the needy person does not
have any money present.

JIf the crime was committed by the perpetrator in order to prevent harm that was threatening to others and not
personally threatening him.

[1That: “Whoever causes harm to others in order to avoid greater harm to him or to others, he is only obligated to pay
compensation that the judge deems appropriate.”

[“Forcing does not nullify the right of others.” Positive law followed the same direction and moved that direction, so it
was decided that the perpetrator of the crime of necessity should pay civil compensation in accordance with Article
168 of the Civil Code.
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